COUNCIL ON COURT PROCEDURES

saturday, October 17, 1992, Meeting
9:30 a.m.

Oregon State Bar Center
5200 Southwest Meadows Road
Lake Oswego, Oregon
AGENDA

Approval of minutes of meeting held September 26, 1992

Proposed amendments to Rule 69 (see attached memorandum)
(Executive Director)

Proposed amendments to Rule 36 (Chair)

Proposed amendments to Rule 32 (Janice Stewart)

OLD BUSINESS

NEW BUSINESS



October 5, 1992
TO: Chair and Members, Council on Court Procedures
FM. Maury Holland, Executive Director

Re: Some Problems with ORCP 69 - Defaults

At our Aug. 1 meeting there was a tentative
consensus that the Council should consider the
asserted difficulty with ORCP 69 raised by Judge
Mattison in his June 26 letter to our Chair
(Attachment A), and I was asked to prepare a draft
amendment for consideration at our 9/26/92 meeting
(Attachment B). The question raised by Judge Mattison
was whether it made sense to apply the regquirement of
R. 69 A that, unless shortened by the court, a
defendant must be given written notice of application
for a default order at least 10 days prior to entry
thereof when the default takes the form of defendant's
failure to appear, personally or by counsel, at a
trial as to which he had notice. Judge Mattison based
his conclusion that, wisely or not, this 10-day notice
requirement does apply in this situation on a Court of
Appeals decision per Judge De Muniz, Van Dyke V.
Varsity Club, Inc., 103 Or App 99 (1990) (included
with Judge Mattison's letter). This decigion reversed
the judgment entered by Circuit Court Judge Deiz in a
case also involving a failure of a defendant to defend
at a trial as to which it had notice. There is no way
I can be sure, but it appears that the reason Judge
Deiz was led to commit what turned out to be
reversible error was because she did not believe that
what the non-appearing defendant had done was a
“default" within the meaning of R. 69, a position with
which many might intuitively agree. Judge De Muniz's
opinion, however, reached the contrary conclusion,



largely upon the basis of some unequivocal Staff
Comment in Fred Merrill's ORCP Handbook, to the effect
that failure to attend at trial was intended by the

Council to be among the defaults governed by R. 69.1

Judge Mattison's letter at least suggests he
followed the Van Dvke holding somewhat reluctantly
because he could not see what purpose would be served
by giving a defendant who failed to show up at trial
10-day notice of entry of a default order (in contrast
with a default judgment) His letter asks the Council
to reconsider a change made to R. 69 as recently as
1988, that is, the notice requirement now incorporated
in R. 69 A as applied to a failure to appear
personally or by counsel for trial, etc. I emphasize
"now, " because the Council has been tinkering with R.
69 during both of the preceding biennia, and, at the
risk of being impolitic, appears to have confused
things a bit.

At the time of the trial court ruling in Van
Dvke, R 69 A contained no notice requirement for entry
of a default order. R. 69 B(2), concerning entry of
default judgment, apart from the very narrow
circumstances prescribed by R. 69 B(l) where such

IThis leads me to wonder how authoritative Statf Comments, which appear only in the
Handbook published biennially by Butterworths, are generally regarded by Oregon
judges. 1 shall check to see whether there are any explicit statements on point by the
Supreme Court or Court of Appeals. Judge De Muniz's treatment of this particular
comment in Yan Dvke as akin to legislative history brings home to me the necessity that
any Staff Comments prepared by me must reflect the intent of the Council majority
rather than just my own understanding. This is one important reason why we must
continue to have full transcripts of Council meetings. It might clarify matters for
others if the designation "Council Notes," similar to the Advisory Committee Notes to the
FRCP were adopted in lieu of "Staff Comments." I also wonder if there is a problem, and
if so what might be done about it, arising from the fact that some Oregon judges and
lawyers presumably rely upon the Butterworths Handbook, which includes Staff
Comments, while others rely upon the West Publishing edition, which does not. It is
difficult to believe that Judge Deiz would have ruled as she did in Van Dyke had the Staff
Comments in the Handbook been brought to her attention. It might be difficult to
persuade West to start including Staff Comments or Council Notes, since they do not
include Advisory Commitiee Notes in their trade edition of the FRCP, although they do
include them in their educational edition.



judgment may be entered either by the judge or the
clerk, provided for 10-days written notice of the
hearing on plaintiff's application for default
judgment, but only if defendant had appeared in the
action and only if evidence was to be taken at the
hearing. This feature was added to R. 69 B{(2) by the
Council in the 1986 biennium. In the 1988 biennium,
however, the Council for some reason deleted the
notice requirement from R. 69 B(2) and added it to R.
69 A. However, as added to R. 69 A, the notice
prescribed was simply of claimant's application for a
default order, with no reference to any hearing, since
of course there need be no hearing in connection with
a mere default order unless the defaulting party
subsequently takes the initiative to set it aside
pursuant to R. 69 C. This change was effective
1/1/90, and hence controlled the proceedings before
Judge Mattison about which he wrote. Since Judge
Mattison almost certainly thought he was moving in the
direction of entering a default judgment, he might
well have been confused by the relocation of the
notice requirement to R. 69 A. Had he succumbed to
such confusion, he would almost certainly have
committed reversible error, since one cannot imagine
our appellate courts allowing a judge to move from
entry of a default order all the way to entry of a
default judgment with no notice and opportunity to be
heard, except presumably on the part of a defendant
who neglected to enter any appearance, since the
summons warning contains an explicit warning of that
possibility.

My perusal of the 1988 biennium minutes has not
disclosed the reasoning which led the Council to move
the notice and hearing provigion from R. 69 B(2) to R.
69 A, while dropping any reference to a hearing. The
Council appears to have simply acted upon a
recommendation the the 0SB Practice and Procedure
Committee, and I should probably have a look at
whatever reasoning was provided in support of this
recommendation. Pending that look, my preliminary
conclusion is that the 1988 amendment was ill-
considered and likely to foster confusion. My revised
draft (Attachment C), for consideration at our Oct. 17



meeting or whenever it can be reached, draws upon the
current FRCP 55 (Attachment D) and R. 69 B(2) as it
existed prior to the 1988 amendment (Attachment E),
although it is by no means identical to either of
them. .

The draft amendment presented at the 8/1/92 meeting
(Attachment B) sought to deal with the problem
identified by Judge Mattison by simply engrafting onto
R. 69 A an exception to its 10-day notice requirement
for cases involving failure to show up for trial. But
it now seems to me that what is needed is to return
essentially to the pre-1988 amendment situation,
delete the notice provision from R. 69 A where it does
not belong, and restore a substantially modified
notice-and-hearing provision to R. 6% B{(2).

FRCP 55(a) (Attachment D) seems to me clearly
correct in not requiring either notice or any sort of
hearing for mere “entry" of default, whether, as is
most fregquently the case, default is entered by the
clerk or, as occasionally happens, by the judge. The
reason is, as suggested from the brief excerpt from
Friedenthal et al. on Civil Procedure (Attachment F),
that the usually ministerial notation that defendant
(or other opponent of a claim for affirmative relief)
is in default is "no big deal," and cannot by itself
result in any court action prejudicial to the
substantive interests of the defaulting litigant.
Entries of default most often happen because
claimant's attorney has become exasperated with
opponent's neglect to file an answer or file a
responsive motion, and finally applies to the clerk
for a notation of such neglect. The ORCP do not spell
out many consequences of a delinquent litigant being
thus placed in this kind of procedural "“penalty box."
R. 7 D(4) (c) does provide that a defendant served
under that subsection may not be placed in default
without a special showing by the plaintiff. R. 9 A
provides that no papers need be served on a defendant
who 1s in default, but this applies only to one who is
in default for failure to appear in the action. R. 23



A provides that amended pleadings need not be served
on parties in default unless such pleadings add a new
claim against such a party. Default judgments arising
out of refusals to make discovery are separately dealt
with in R. 46 B(2) {(c), although the latter does
contain a possibly confusing reference to R. 69..

My impression from practice in Massachusetts many
years ago is that there is a kind of "common law" by
which clerks will refuse to accept filings from
parties while they are in default until they are cured
and set aside, but I find no authority for this in
either the ORCP or the FRCP. It is also my impression
that mere entries of default, or what R. 69 A
inadvisedly calls "order[s) of default” (inadvised
because nothing is really being ordered) seldom reach
the stage of being formally set aside by the judge,
because counsel who has applied for entry of default
will most often subsequently agree with opposing
counsel to filing of a stipulation authorizing the
clerk to remove it upon getting assurance that the
matter will be rectified The obvious reason for this
is that, in cases where the defaulting party is
represented by counsel, nearly every attorney would
recognize that to persist in failure to cure the
default would risk professional discipline and
possibly even professiconal liability. Where
defaulting parties are proceeding pro se, it is
believed by most trial lawyers that trial judges are
understandably reluctant to allow an entry of default
to ripen into a default judgment, except as the very
last resort and only when it becomes clear that
defendant will not do anything to contest the claim.
In summary, it strikes me as wholly unnecessary to
attach a notice requirement to something as
provisional and normally inconsequential as mere entry
of default, especially when the notice would not
relate to any hearing, but would simply apprise the
delingquent party or counsel that his or her
delingquency had been noted. If the delinquent party
then does nothing, plaintiff's counsel will either
proceed under R. 69 B{l) under the very narrow
circumstances where that is permitted without
involvement of the judge, or make application to the



judge under R. 69 B(2) for default judgment. If, on
the other hand, the defaulting party or attorney wants
to get back in the game, claimant's counsel will
probably stipulate to removal of the entry of default.
If not, the delinquent party will have to move
pursuant to R. 69 C to have the default set aside,
and the judge will be in the familiar posture of
having to weigh the interest in enforcing reasonable
compliance with procedural requirements against the
interest in having cases decided on their merits.

If, as my revised draft proposes, there is to be
no notice of mere entry of default, it would seem to
me that due process might well require both notice and
a hearing upon such notice in any case where claimant
goes so far as to apply under R. 69 B(2) for default
judgment, and that therefore R. 69 B(2) should
expressly require this. The pre-1988 version of R. 69
B(2) seems to me defective in requiring a hearing upon
notice only if the judge will hear evidence,
especially since judges are given discretion to
determine any outstanding issues on the basis of
affidavits. In fact, judges are given, and should be
given, very wide discretion as to how to proceed at
such hearings, ranging from determining outstanding
issues, most often concerning damages or other form of
relief, upon affidavits, making an order of reference,
hearing evidence themselves, or even directing that
certain issues be tried to a jury, although, as far as
I know, there is no constitutional or other legal
right to jury trial in default cases. But whatever
else judges do at such hearings, their instinct would
probably be to give the delingquent party, by counsel
or otherwise, one last chance to persuade them, by
motion pursuant to R. 69 C, to excuse and set aside
their delinquency and get on with defense against the
claim. FRCP 55 provides for a minimum of 3 days
notice, but my revised draft retains the 10 days that
has been traditional under this rule through all of
its many amendments, back to statutory days. One
important consideration is that if judges are not
prepared at such pre-judgment hearings to consider
motions to set aside entries of default, they will
more often be confronted under R. 69 C with a post



facto motion to set aside a default judgment,
something that would be even more frustrating and
disruptive of smooth judicial procedure.

In connection with R. 69 C, and contrary to its
federal counterpart, FRCP 55(c), my revised amendmernt
proposes another change that the Council should
consider carefully, since if adopted, it would break
some new ground. By reference to R. 71 B(l), R. 69 C
makes clear that a judge can grant relief from a
default judgment unconditionally or only "upon such
terms as are just." Members of the Council will know
better than I, but my assumption is that the "terms"
referred to most often require that the party relieved
from a default judgment compensate the claimant for
any extra expenses to which the latter has been
directly put on account of the moving party's
neglects. My draft amendment would modify the present
R. 69 C to give judges authority to impose “"such terms
as are just" as a condition of setting aside an entry
of default. This authority would probably be seldom
used in the case of "garden variety" defaults that
take the form of failure to file an answer or
responsive motion. But consider the situation
described by Judge Mattison and the similar one
confronting Judge Deiz in Van Dvke. A defendant
having notice of a trial fails to show up with no
apparent excuse, but the plaintiff is in court,
prepared to put on witnesses and so forth. The judge
would then enter defendant's default under R. 69 A, at
least if plaintiff's counsel applies for it. Although
it is not clear on the face of ORCP 69 as presently
structured, federal cases construing FRCP 55 generally
hold that a FRCP 55(a) entry of default, whether by
the judge or the clerk, is a prerequisite for a FRCP
55(b) (2) application for a default judgment. So,
under the circumstances supposed, the judge would
direct the clerk to enter defendant's default simply
on the bagis of his or her failure to defend at trial.
Plaintiff's counsel could then simultaneously apply to
the judge for a default judgment, which under my
proposed amended R. 69 B(2) would reguire a hearing
upon notice to defendant. If defendant appears at the
hearing, personally or by attorney, and persuades the



judge to excuse the rather serious and disruptive
default of having failed to show up for a scheduled
trial as to which he or she had notice, would it not
make as much sense, or at least almost as much semnse,
to give judges discretionary authority to impose
reasonable terms in granting relief from the default
entered at the time of the original trial, as it does
to grant such authority when defendant fails to show
up at the hearing, default judgment 1s entered, and
then defendant later on shows up to file a post-
judgment motion under R. 69 C/71 B(l)? Because I am
inclined to think the answer to this query is yes, I
have drafted amended R. 69 C accordingly. But this
matter might well be very sensitive, so the Council
will want to consider this proposal carefully.

cc. Mr. Dennis Hubel

Hon. Jack Mattison
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CIRCUIT COURT OF OREGON
FOR LANE COUNTY

JACK L. MATTISON LANE COUNTY COURTHOUSE
JUDGE EUGENE, OREGON g7401

ECEIVY
June 26, 1992 @ JuL IE Gnli“gZE @

KANTOR AND SACKS

Mr. Henry Kantor

Attorney at Law

900 SW Sth Avenue, Suite 1437
portland, OR 97204

Re: ORCP 69A
Dear Henry:

The case of Van Dyke V. varsity Club, Inc., 103 Or App 99 (19%0),
which interprets ORCP 69A, was brought to my attention this
morming during our trial call, and it may be that the Counsel
should take a hard look at 69A in light of the holding in that
case. I should have been aware of it prior to today, but wvas
not, and I would guess that my ignorance has a lot of company
among members of pboth our bench and bar.

My situation this morning was as follows. A domestic relations
case involving a decree modification issue was on today's trial
docket. The responding party was pro se, but had made an
appearance and had received a written trial notice from our
calendar clerk. I was told that he had informed the moving party
yesterday that he would not be appearing for trial, but that is
not of much legal significance except perhaps as an indication
that he had, in fact, received the trial setting notice.- When I
advised the moving party's attorney 1 would assign the case out
to a judge for a prima facie hearing, he allowed as how he would
like to do that, but under the Van Dyke ruling, he believed he
had to give the respondent ten days notice of his intent to take
a default before he could proceed any further. I then read the
opinion, and while 69A has been amended since the case was
decided, it is pretty clear that he is right.

As a consequence, although the case was set for trial and proper
notice was given to all parties, the only effect the trial date
has had was to trigger the mailing of a ten day notice of intent
to take a default - to a party who voluntarily chose not to
appear for trial. So, the case is now in a state of limbo until
the plaintiff's attorney jumps through the ORCP 69 hoops.

ATTACHMENT A — /



Ablachwent” A

Mr. Henry Kantor
June 26, 1992
Page 2

This section was amended while I was on the Counsel, and I do not
recall any discussion about it having this effect in this not
uncommon fact situation, but if anything, the changes that were
made from the 1988 version strengthen the ¥Yan Dyke
interpretation.

T would appreciate the counsel considering amending 69A in a
manner that would eliminate any requirement for any notices of
any kind in the situation I had this morning, and the situation
Judge Deiz had in Van_Dyke. When a defendant has been served,
has filed an appearance, has received notice of the trial date,
and then fails to appear for trial, a court should be able to
allow the moving party, who has appeared ready for trial, to
proceed to put on a case in support of the allegations of the
complaint or petition, and the court should also be able to enter
an appropriate judgment. ORCP 71 is always available to the
other side.

A.copy of the Van Dyke opinion is attached, and thank you for
your consideration of this request.

Ve tryly yours,

Jack Mattison
Presiding Judge

JM/rl

cc: Hon. Win Liepe
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Michment T3

DRAFT FOR 9-26-92 MEETING

RULE 69
DEFAULT ORDERS AND JUDGMENTS

A. Entry of order of default. When a party against whonm a
judgment for affirmative relief is sought has been served with
summons pursuant to Rule 7 or is otherwise subject to the
jurisdiction of the court and has failed to plead or otherwise
defend as provided in these rules, the party seeking affirmative
relief may apply for an order of default. If the party agalnst
whom an order of default is sought has filed an appearance in the
action, or has provided written notice of intent to file an
appearance to the party seeking an order of default, then the
party against whom an order of default is sought shall be served
with written notice of the application for [an] such order [of
default] at least 10 days, unless shortened by the court, prior
to entry [of the order of default] thereoff[.], except that no
prior notice is reguired for entry of an order of default against
a party who, having proper notice thereof, fails to defend at
trial. These facts, along with the fact that the party against
whom the order of default is sought has failed to plead or
otherwise defend as provided in these rules, shall be made to
appear by affidavit or otherwise, and upon such a showing, the
clerk or the court shall enter the order of default

B. Entry of default judgment.

B.(1) By the court or the clerk. The court or the clerk
upon written application of the party seeking judgment shall
enter judgment when:

* * * * *

B. (1) (c) The party against whom judgment is sought has been
defaulted for failure to [appear] plead or otherwise defend;

* * * * *

rd 1 |
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REVISED DRAFT AMENDMENT OF ORCP 69 (10-5-92)

RULE 69
[DEFAULT ORDERS AND JUDGMENTS]
DEFAULT .

A. [Entry of order of default.] Default. When a party
against whom a judgment for affirmative relief is sought [has
been served with summons pursuant to Rule 7 or is otherwise
subject to the jurisdiction of the court and] has failed to plead
or otherwise defend as provided [in] by these rules [the party
seeking affirmative relief may apply for an order of default. If
the party against whom an order of default is sought has filed an
appearance in the action, or has provided written notice of
intent to file an appearance to the party seeking an order of
default, then the party against whom an order of default is
sought shall be served with written notice of the application for
an order of default at least 10 days, unless shortened by the
court, prior to entry of the order of default. These facts,
along with the fact that the party against whom the order of
default is sought has failed to plead or otherwise defend as
provided in these rules, shall be made to appear by affidavit or
otherwise, and upon such a showing, the clerk or the court shall
enter the order of default] and that fact is made to appear by
affidavit or otherwise, the clerk shall enter the party's default
or the court may order that such entry be made.

B. Entry of default judgment.

B. (1) By the court or the clerk. The court or the clerk
shall upon written application [of] by the party seeking default
judgment [shall] enter such judgment when:

(B. (1) (a) to B. (1) {g) unchanged.)

B.(2) By the court. In all other cases, the party seeking a
judgment by default shall apply to the court therefor[e], but no
judgment by default shall be entered against a minor or an
incapacitated person as defined by ORS 126.003(4) unless the
minor or incapacitated person has a general guardian or is
represented in the action by another representative as provided
in Rule 27. [If, in order to enable the court to enter judgment
or to carry it into effect, it is necessary to take an account or
to determine the amount of damages or to establish the truth of
any averment by evidence or to make an investigation of any other
matter, the court may conduct such hearing, or make an order of
reference, or order that issues be tried by a jury, as it deems
necessary and proper. The court may determine the truth of any
matter upon affidavits.] Unless waived in a writing filed with
the clerk by the party against whom it is sought, no -judgment
shall be entered under this subsection except at or following a

A5 R R
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hearing on notice served upon said party, unless the court for
cause shown shortens the time, not less than 10 dags prior to
such hearing, but no notice or hearing is regglred in the case of
a party who has neither filed an appearance in the action nor
provided the party applying for judgment with written
notification of intent to do so. Unless taken under advisement
at the hearing required by this subsection the court shall then
rule upon whether any motion made under section 69 C. of this
rule should be granted and, if not, whether default judgment
should be entered. If necessary in order to enter judgment or
carry it into effect, to take an account, to determine damages,
to establish the truth of any averment, or to investigate any

pertinent matter, the court may at such hearing or any
ad1ournment therefrom receive evidence, direct that specified

jssues be tried by jury, and order such references as it deems
necessary, but may also determine the truth of any matter upon
affidavits.

B. (3) Amount of judgment. [The] Judgment shall be entered
for the amount due as shown by affidavit or otherwise; and may
include costs and disbursements and attorney fees entered
pursuant to Rule 68.

(B.(4). Unchanged.)

C. BSetting aside default. For good cause shown and upon
such terms as are just, the court may set aside an [order] entry
of default and, if a judgment by default has been entered, may
likewise set it aside in accordance with Rule 71 B and C

(D. Unchanged.)

(E. Unchanged.)
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- 1987 AMENDMENT

The amendment is technical. No substantive change is
intended.

Rule 55. Default

(a) Entry. When a party against whom a judg-
ment for affirmative relief is sought has failed to
ptead or otherwise defend as provided by these
rules and that fact is made to appear by affidavit
or otherwise, the clerk shall enter the party's de-
fault.

(b) Judgment. Judgment by default may be
entered as follows;

(1) By the Clerk. When the plaintiff’s claim
against a defendant is for a sum certain or for a
sum which can by computation be made certain, the
clerk upon request of the plaintiff and upon affida-
vit of the amount due shall enter judgment for that
amount and costs against the defendant, if the
defendant has been defaulted for failure to appesr
and if he is not an infant or incompetent person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shal]l apply to the
court therefor; but no judgment by default shall be
entered against an infant or incompetent person
unless represented in the action by a general
guardian, committee, conservator, or other such

. representative who has appeared therein. If the

party against whom judgment by default is sought
has appeared in the action, the party (or, if appear-

lete Annot‘lién Materials, soe Title 280 US.CA.
- S —
Y
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JUDGMENT

ing by representative, the party’s representative)
shall be served with written notice of the applica-
tion for judgment at least 3 days prior to the
hearing on such application. If, in order toc enable
the court to enter judgment or to carry it into
effect, it is necessary to take an account or to
determine the amount of damages or to establish
the truth of any averment by evidence or to make
an investigation of any other matter, the court may
conduct such hearings or order such references as
it deems necessary and proper and shall accord a
right of trial by jury to the parties when and as
required by any statute of the United States.

(c) Setting Aside Default. For good cause
shown the court may set aside an entry of default
and, if a judgment by default has been entered,
may likewise set it aside in accordance with Rule
60(b).

(d) Plaintiffs, Counterclaimants, Cross-Claim-
ants. The provisions of this rule apply whether the
party entitled to the judgment by default is a
plaintiff, a third-party plaintiff, or a party who has
pleaded a cross-claim or counterclaim. In all cases
a judgment by default is subject to the limitations
of Rule 54{c).

(e} Judgment Againat the United States. No
Judgment by default shall be entered against the
United States or an officer or agency thereof un-
less the claimant establishes a claim or right to
relief by evidence satisfactory to the court.

(As amended Mar. 2, 1987, eff. Aug. 1, 1987)

NOTES OF ADVISORY COMMITTEE ON RULES
1937 ADOPTION

This represents the joining of the equity decree pro
confesso (former Equity Rules 12 (Issue of Subpoena—
Time for Answer}, 16 (Defendant to Answer—Default—
Decree Pro Confesso), 17 (Decree Pro Confesso to be
Foliowed by Final Decree—Setting Aside Default), 29
(Defenses—How Presented), 31 (Repiy—When Re-
quired—When Cause at Issue)) and the judgment by
default now governed by U.S.C, Title 28, former § 724
(Conformity Act). For dismissal of an action for failure
to comply with these rules or any order of the court, see
Rule 41{b).

Note to Subdivision (a). The provision for the entry
of default comes from the Massachusetts practice, 2
Maas.Gen. Laws {Ter.Ed., 1932} ch. 281, § 67. For affida-
vit of default, see 2 Minn.Stat. (Mason, 1927) § 9256.

Note to Subdivision (b). The provision in paragraph
(1) for the entry of judgment by the clerk when plaintiff
claims a sum certain is found in the N.Y.C.P.A. (1937)
§ 485, in Calif.Code Civ.Proc. (Deering, 1937) § 585(1), and
in Conn, Practice Book (1934) § 47. For provisions similar
to paragraph (2), compare Calif.Code, supra, § 585(2);
NY.CP.A. (1937) § 490; 2 Minn.Stat. (Mason, 1927
§ 9256(3); 2 WashRev.Stat.Ann. (Remington, 1932)
§ 411(2); US.C,, Title 28, § 1874, formerly § 785 (Action

AH'Q(}\M{N‘F D

Rule 56

to recover forfeiture in bond) and similar statutes are
preserved by the last clause of paragraph (2).

Note to Subdivision (e). This restates substantially
the last clause of U.S.C, Title 28, former § 763 (Action
againsi the United States under the Tucker Act). As this
rale governs in all actions against the United States,
U.8.C,, Title 28, former § 45 (Practice and procedure in
certain cases under the interstate commerce laws) and
similar statutes are modified in so far as they contain
anything inconsistent therewith,

SUPPLEMENTARY NOTE OF ADVISORY
COMMITTEE REGARDING THIS
RULE

Note. The operation of Rule 55(b) (Judgment) is direct-
ly affected by the Soldiers’ and Sailors’ Civil Relief Act of
1940, 50 US.C,, Appendix, § 501 et seq. Section 200 of
the- Act [50 U.S.C.A. Appendix, § 520] imposes specific
requirements which must be fulfilled before a default
judgment can be entered, e.g., Ledwith v. Storkan,
D.Neb.1942, 6 Fed.Rule Serv. 60b.24, Case 2, 2 FR.D.
539, and also provides for the vacation of a judgment in
certain circumstances. See discussion in Commentary,
Effect of Conscription Legislation on the Federal Rules,
1940, 3 Fed.Rules Serv. 725; 3 Moore's Federal Practice,
1938, Cum.Supplement § 55.02.

1987 AMENDMENT

The amendments are technical. No substantive change
is intended.

Complete Annotation Materials, sas Title 28 U.S.C.A.
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RULE 69. DEFAULT ORDERS AND JUDGMENTS

A. Entry of Default. When a party against whom a judgment for
affirmative relief is sought has been served with summons pursuant to
Rule 7 or is otherwise subject to the jurisdiction of the court and has
failed to plead or otherwise defend as provided in these rules, and these
facts are made to appear by affidavit or otherwise, the clerk or court
shall order the default of that party.

o all i a0 B
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OREGON RULES OF CIVIL PROCEDURE Rule 69

‘B. Entry of Default Judgment.

B(1) By the Court or the Clerk. The court or the clerk upon written
application of the party seeking judgment shall enter judgment when:

B(1Xa) The action arises upon contract;

B(1Xb) The tlaim of a party seeking judgment is for the recovery
of a sum certain or for a sum which can by computation be made

certain;
B(l1Xc) The party against whom judgment is sought has been
defaulted for failure to appear;

B(iXd) The party against whom judgment is sought is not a
minor or an incapacitated person and such fact is shown by affida-
B(1Xe) The party seeking judgment submits an affidavit of the
amount due;

B(1Xf) An affidavit pursuant to subsection B(8) of this rule has
been gubmitted; and

B(1Xg) Summons was personally served within the State of Ore-
gon upon the party, or an agent, officer, director, or partner of a
party, against whom judgment is sought pursuant to Rule TD(3XaXi),
TD(E3)DbX3), 7D(3Xe} or TD{3XP).

B(2) By the Court. In all other cases, the party seeking a judgment
by default shall apply to the court therefor, but no Jjudgment by default
shall be entered against a minor or an incapacitated person unless they
have a general guardian or they are represented in the action by
another representative as provided in Rule 27. If, in order to enable
the court to enter judgment or to carry it into effect, it is necessary to
take an account or to determine the amount of damages or to establish
the truth of any averment by evidence or to make an investigation of
any other matter, the court may conduct such hearing, or make an
order of reference, or order that issues be tried by a jury, as it deems
necessary and proper. The court may determine the truth of any
matter upon affidavits. In the event that it is necessary to receive
evidence prior to entering judgment, and if the party against whom
judgment by default is sought has appeared in the action, the party
against whom the judgment is sought shall be served with written
notice of the application for judgment at least 10 days, unless shortened
by the court, prior to the hearing on such application.

- B3 Amount of Judgment. The judgment entered shall be for the
amount due as shown by the affidavit, and may include costs and
disbursements and attorney fees entered pursuant to Rule 68.

B(4) Non-military Affidavit Required. No judgment by default shall
be entered until the filing of an affidavit on behalf of the plaintiff,
showing that affiant reasonably believes that the defendant is not a
person in military service as defined in Article 1 of the “Soldiers’ and

107
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Rule 69 OREGON RULES OF CIVIL PROCEDURE

Sailors’ Civil Relief Act of 1940,” as amended, except upon order of the

court in accordance with that Act.

C. Setting Aside Default. For good cause shown, the court may

set aside an order of default and, if a judgment by default hag been
entered, may likewise set it aside in accordance with Rule 71B and C,

D. Plaintiffs, Counterclaimants, Cross-Claimants. The provi.
sions of this rule apply whether the party entitled to the judgment by
default is a plaintiff, a third party plaintiff, or a party who has pleadeq
a cross-claim or counterclaim. In all cases a Judgment by default is
subject to the provisions of Rule 67B.

E. “Clerk” Defined. Reference to “clerk” in this rule shall in.
clude the clerk of court or any person performing the duties of that
office.

[Effective January 1, 1952; § B amended by Laws 1981, c. 898, § 8; amended by Counci]
on Court Procedures, effective January 1, 1988.]

4



444 ADJUDICATION WITHOUT TRIAL

@ WESTLAW REFERENCES
S 170ak2544 & 170ak2548

B. DEFAULT JUDGMENT
§ 9.4 The Entry of Default and Default Judgment

It is important to keep in mind the difference between the entry of
a default and a default judgment.' An entry of default does not
constitute a judgment; it is merely a notation by the court clerk
precluding the defaulting party from making any new defenses regard-
ing liability.® The notation of default records the fact that the defend-
ing party has failed to plead or otherwise defend against a claim.

Default judgments may be entered in three types of situations. In
the first, the defendant never appears or answers in response to the
" plaintiff's complaint. In the second, defendant makes an appearance,
but fails to file a formal answer or appear at trial.® In the third, the
defendant fails to comply with some procedural requirement, time
frame or court order during the pretrial proceedings and the court
enters a default judgment as a penalty. As is discussed elsewhere,
authority for penalty defaults may be found in most discovery rules !
and they have been recognized as within the inherent power of the
court in order to force compliance or cooperation at the pretrial
conference stage.® The other two default situations are dealt with in
specially designed rules present in each court system and are discussed
below.®

Default judgments are a drastic action because they confront the
Judicial preference for disposition of litigation on the merits, especially
when the defendant has been otherwise diligent. The actual judgment

support of the summary judgment is an
affidavit or declaration made by an individ-
ual who was the sole witness to such fact

R }
§ 94

1. The distinction between defaults and
default judgments becomes important
when relief is sought. As might be ex-
pected, relief from the entry of default is
more readily granted than from a default
Jjudgment. Jackson v. Beech, 636 F.2d 831
(D.C.Cir.1980); Peebles v. Moore, 48 N.C.
App. 497, 269 S.E2d 694 (1980), modified
and affirmed 302 N.C. 351, 275 S.E.2d 833
(1981).

2. Citizens Nat. Bank of Grant County
v. First Nat. Bank in Marion, Indiana, 165
Ind.App. 116, 331 N.E.2d 471 (1975).

3. A failure to answer or defend should
be distinguished from a failure to appear
at trial after answering the complaint. In
the former situation, the case never has

been placed formally at issue and a default
judgment may be entered. In the latter,
issue has been joined, and the trial pro-
ceeds, but without the absent party. See
Coulas v. Smith, 96 Ariz. 325, 395 P.2d 527
(1964).

4. See § 7.16, above.
5. See § 8.2, above.

6. A penalty default may not be gov-
erned by all the protections set out in the
rules governing default judgments. Thus,
for example, the damages may not be limit-
ed to the amount claimed in the complaint.
See text at note 17, below; Aljassim v. S.8.
South Star, 323 F.Supp. 918 (SDN.Y.
1971); Sarlie v. E.L. Bruce Co., 265 F.Supp.
371 (5.D.N.Y.1967). However, the defend-
ing party will be entitled to notice and a
right to appear at the default hearing. See
Eisler v. Stritzler, 535 F.2d 148 (ist Cir.
1976).
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is based on a prior entry of default by
The judgment may be entered either by the clerk or

rule or statute.?

thé court clerk as provided by

by the court, depending on the governing rule or statute and the nature

of the underlying claim.

If default has been entered and it is clear from the complaint that a

certain sum and only
provide that the clerk then may
amount ?

that sum is due to the complainant, most rules
enter a default judgment for that
This requirement typically is satisfied when the damages

claimed are for a liquidated amount and the amount requested is
reasonable under the circumstances, conditions commonly fulfilled only

in some contract actions.?

Aside from these few instances, most rules give the court discretion
to decide whether or not to enter a default Judgment. In exercising its

discretion the court will consider various factors,!®

including whether

the default is largely technical and the defendant now is ready to
defend,!' whether the plaintiff has been prejudiced by defendant’s delay

in responding,

and the amounts involved or the significance of the

issues at stake.’ These factors will be evaluated in light of the general

preference for decisions rendered after a

merits.!4

full adjudication on the

When deciding whether to enter a Jjudgment, the court may hold a
hearing." Indeed, Federal Rule 55(b)(2) empowers the district judge to

hold hearings or
proper.”

“order such references as it deems necessary and
A hearing often is particularly appropriate because defen-

dant’s default serves only to concede the factual allegations in the

complaint regarding liability.!* Pursuant to most default rules,

7. See, eg., Fed.Civ.Proc.Rule 55(a);
West’s Ann.Cal.Code Civ.Proc. §§ 585(a)
and (b), 586; Md.Civ.Proc.Rule 310; Ohio
Rules Civ.Proc., Rule 55(a),

8. Fed.Civ.Proc.Rule 55(bX1); West's
Ann.Cal.Code Civ.Proc. § 585(a); Idaho
Rules Civ.Proc., Rule 55(bX1).

9. Compare Galanti v. Emerald City
Records, Inc., 144 Ga.App. 773, 242 SE2d
368 (1976) (damages for breach of rental
agreement by tenant were liquidated be-
cause easily calculable), with Ford v. Supe-
rior Ct. for Orange County, 34 Cal.App.3d
338, 109 CalRptr. 844 (1973) (clerk could
not enter default judgment on a promisso-
Ty note secured by a trust deed on real
property because complaint alleged that
the security had become “worthless” and
court must hear that evidence).

10. For a more detailed listing of the
factors considered, see 10 C. Wright, A.
Miller & M. Kane, Civil 2d § 2685.

II. See McKnight w. Webster, 499
F.Supp. 420 (E.D.Pa.1980); Franzen v. Car-
michael, 398 N.E.2d 1379 {Ind.App.1980).

once

12: See Davis v. Mervcier-Freres, 368
F.Supp. 498 (E.D.Wis.1973) (no prejudice);
Seanor v. Bair Transport Co. of Delaware,
Ine, 54 F.R.D. 35 (E.D.Pa.1971) (prejudice).

13. See Hutton v. Fisher, 359 F.2d 913
(3d Cir.1966); General Motors Corp. v.
Blevins, 144 F.Supp. 381 (D.Colo.1956),

14. This preference for a full adversary
presentation also influences the decision to
allow relief from a default judgment. See
§ 12.6, below.

15. Ariz.Rules Civ.Proc.,, Rule 55(bX2);
Fla.—West's F.5.A.Civ.Proc.Rule 1.500(e).
See generally 10 C. Wright, A. Miller & M.
Kane, Civil 2d § 2688.

16. See Thomson v. Wooster, 114 US.
104, 5 S.Ct. 788, 29 L. Ed,
Southern Arizona School for Boys, Inc, v.
Chery, 119 Ariz. 277, 580 P.2d 738 (1978).

17. Eg. Fed.Civ.Proc.Rule 54(c); Ariz.
Rules Civ.Proc, Rule 54(d); Official Code
Ga.Ann. § 9-11-54(cX1).

105 (1885); -
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there has been a default the claimant cannot recover more than the
amount demanded or the type of relief requested in the complaint. But
the default does not concede plaintiff’s right to the relief requested; '®
the amount of damages to be awarded must be determined by the
court.” A default hearing to determine damages then may proceed
like any other trial.** However, witnesses usually do not appear in
person at a default judgment hearing. Rather, evidence is submitted
by affidavit.®!

An important issue is whether the defaulting party is entitled to
notice of an impending judgment and hearing.*® The resolution of this
guestion varies depending on what type of default is involved. The
entry of default usually is’ without notice, as is a default judgment

entered by the clerk.?® However, if the default judgment is to be
entered by the court, then most jurisdictions follow the approach of
Federal Rule 55(b)2), which provides for three days’ notice of a motion
for default judgment if, but only if, the defendant has “appeared” in the
case.” This distinction between “appearing” and “nonappearing” de-
fendants recognizes that the former have taken some action in the
case—shown some interest—so that it is thought appropriate to provide
them the opportunity to contest the amount, extent, or type of relief
granted at the hearing or, if the pleadings are insufficient, to argue
that plaintiff’s claims should be dismissed because the pleadings fail to

assert a claim upon which relief may be granted.*

18. The defendant may claim at the
default hearing that the facts, even taken
as true, will not support a judgment for
plaintiff,. Ohio Cent. R. Co. v. Central
Trust Co., 133 U.S. 83, 91, 10 5.Ct. 235, 237,
33 L.Ed. 561 (1890%; Productora E Im-
portadora De Papel, S.A. v. Fleming, 376
Mass. 826, 383 N.E.2d 1129 (1978). But see
Trans World Airlines, Inc. v. Hughes, 449
F.2d 51 (2d Cir.1971), reversed on other
grounds 409 U.S. 363, 93 S.Ct. 647, 34
L.Ed.2d 577 (1973).

18. Pope v. US, 323 US. 1, 65 S.Ct. 16,
89 L.Ed. 3 (1944);, Insurance Co. of N.
America v. 5/5 "Hellenic Challenger,” 88
FR.D. 545 (SD.N.Y.1980); Kelly Broad-
casting Co. v. Sovereign Broadeast, Inc., 96
Nev. 188, 606 P.2d 1089 (1980).

20. Defendant may obtain a jury trial
on the question of damages if the court
decides it would be appropriate. See Bar-
ber v. Turberville, 218 F.2d 34 (D.C.Cir.
1954}, But neither side has a right to
demand a jury trial on the issue of dam-
ages. Eisler v. Stritzler, 535 F.2d 148 (1st
Cir.1976). But compare Devlin v. Kearny
Mesa AMC/Jeep/Renault, Inc., 155 Cal.
App.3d 381, 202 Cal.Rptr. 204 {1984) (de-
fendant may not participate in default
judgment hearing determining punitive
damages).

21. See West’'s Ann.Cal.Code Civ.Proc.
§ 585(d).

22, The failure to provide the required
notice justifies the reversal or setting aside
of a default judgment. See Marshall v.
Boyd, 658 F.2d 552 (8th Cir.1981); Wilver
v. Fisher, 387 F.2d 66 (10th Cir.1967). The
failure does not mean that the judgment is
void and subject to collateral attack, how-
ever. See Radioear Corp. v. Crouse, 97
Idaho 501, 547 P.2d 546 (1975). See also
Winfield Assocs, Inc. v. Stonecipher, 429
F.2d 1087 (10th Cir.1970). But see Bass v.
Hoagland, 172 F.2d 205 {5th Cir.1949), cer-
tiorart denied 338 U.S. 816 (1949). For a
more detailed discussion of notice, see 10 C.
Wright, A. Miller & M. Kane, Civil 2d
§ 2687.

23, Harp v. Loux, 54 Or.App. 840, 636
P.2d 976 (198}), review denied 292 Or. 589,
644 P.2d 1130 (1982); Zettler v. Ehrlich,
384 So0.2d 928 (Fla.App.1980).

24. Ala.Rules Civ.Proc., Rule 55(bX2);
Ariz.Rules Civ.Proc., Rule 55(a), (bX1); Ida-
ho Rules Civ.Proc, Rules 55(aXl), (bX1).
See also 5.C.Code 1962, § 15-9-970; Wis.
Stat.Ann. 806.02(1) {notice required to any
appearing party).

25. See Lutomski v. Panther Valley
Coin Exchange, 653 F.2d 270 (6th Cir.1981);
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Serious questions arise as to what constitutes an appearance suffi-
cient to trigger these notice requirements.*® One example is when a
party has defended solely on a procedural ground such as lack of
jurisdiction and, after losing that challenge, fails to defend the merits of
the case.” But even less formal activity on the part of a defendant
may constitute an appearance,®®. such as the exchange of letters be-
tween the parties concerning settlement.”® The liberal approach of
many courts in determining what constitutes an appearance reflects,
once again, the general distaste for judgments entered without an
adversary presentation and the desire to provide notice before a judg-
ment is entered to encourage defaulting parties to appear and defend.
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